
BEFORE THE 

STATE OF WISCONSIN 

DMSION OF HEARINGS AND APPEALS 

In the Matter of W’est Allis Service, Inc. 
Stage 2 Vapor Recovery Grant Awards IH-95-19 
for Facility #706 ) 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER 

Pursuant to due notice hearing’was held at Milwaukee, Wisconsin on February 21, 1996, 
The parties requested the opportunity to submit written closing arguments and the last brief was 
received on March 20, 1996. 

In accordance with sets. 227.47 and 227,53(1)(c), Stats., the PARTIES to tlus proceeding are 
cemfied as follows: 

West Allis Service, Inc., by 

Ronald J. BreJcha, Attorney 
Ferr and Brejcha 
P. 0. Box 14306 
Milwaukee, Wisconsin 53214-4306 

Department of Natural Resources, by 

Thomas F. Steidl, Attorney 
P 0. Box 7921 
Madison, Wisconsin 53707-7921 

FINDINGS OF FACT 

1 West Alhs Service, Inc. (West Allis or the Applicant), c/o Mark Frankowski 
complered filing an application with the Department of Natural Resources for a Stage 2 Vapor 
Recovery Grant for a vapor recovery system to be installed at West Allis Servxe, Inc facility located 
at 7920 West National Avenue in West Allis, Wisconsin. 

2. The Department of Natural Resources (the Department or the DNR) received the 
apphcation on September 13, 1994. On September 16, 1994, in a grant award letter, the Department 
norified Mr. Frankowskl that “an award of up to $24.841.00 had been approved by the DNR.” 
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3. West Allis Service, Inc. applied for an advance payment on the Stage 2 Grant Award 
on November 14, 1994. The Department made an advance payment of $18631.00 to Mr. 
Frankowski by letter dated December 19, 1994. On the same day the DNR received the request of 
West Allis Service, Inc. for final payment of the award grant. 

4. On April 21, 1995, the DNR approved an addttional final payment of $38.00 to West 
Allis Service, Inc. The final payment reflected a total grant that was revised downward to 
$18,669.00 for the Stage 2 system installed by Mr. Frankowski. Thts represented a reduction of 
$6,172.00 from the ortginal estimated grant award calculated for West Allis Service, Inc. 

5 Both parties agreed that some portion of the original grant award simply reflected an 
error in the DNR calculation. West Allis Servtce, Inc. concurs that the original grant award reflected 
an over-award of $1,150.00 based on an error in the calculation of the cost for auxiliary Items “as 
$5,100.00 when the correct umt costs for the auxiliary items should have been $3,950.00 per unit for 
two umts.” Mr. Frankowskt testified that accordingly the applicant is seeking a total grant of 
$22,716.00. This figure refIects the amount in the worksheet estimate made by Interstate Tank and 
attached to Exhibit 1 the original application. This figure further reflects the error in the calculation 
made by the Department of Natural Resources of $2.300.00, based on DNR staff incorrectly usmg the 
unit costs for two retro-fitted auxiliary items, instead of the unit costs figure for two factory insralled 
auxdiary items. 

6. Whtle both parties agree that the amount of the ortginal award should be reduced to 
reflect the miscalculatton of the Department, the parties dispute applicatton of an adjustment of the 
cost table figures which became effective on February 10, 1995, to the final grant payment to West 
Allis Service, Inc. (See Exhibit 17) Mr. Frankowski argues that the Department retroacttvely 
applied revtsed cost table figures in Its final grant award, and that West Allis Service, Inc. relied on 
the original grant esumate in determimng what equtpment to purchase for Its service statton facility. 

7. The original set of cost tables were developed and became effective on May 1, 1993. 
(See: Exhibit 15) Mr. Robert Egan, DNR Stage 2 Grant Program Supervisor, testified that most of 
the cost table revisions found in Exhibtt 16 and 17 were made in order to add newly CARB certified 
vapor recovery systems to the cost table. A stgniflcant modificatton of the actual unit cost factors 
reflected in cost tables occurred in the cost table revistons which became effective on February 10, 
1995. As noted, it was this revision of cost tables which was apphed to the final grant payment made 
to West Allis Servtce, Inc. Egan explained the Department’s rationale and purpose for amending the 
first set of cost tables developed by DNR. Essentially the original cost data was provided by the U.S 
Environmental Protection Agency (EPA) from Information based on California’s Stage 2 program and 
a list prtce provided by equipment suppliers. Egan testified that the original cost tables reflected a 
very limited data base relating to actual costs incurred in W isconsm because the Stage 2 Vapor 
Recovery Program in the state was relatively new and contractors and equipment suppliers were 
reluctant to or unwdling to provide data on actual cost figures for mstalling such systems in the State 
of W isconsin. The Department became aware of complaints that certain installation contractors and 
faabty owners were profiting from the Stage 2 grant program because unit costs figures m the cost 
tables were higher than the actual cost bemg incurred by contractors. 

8. Responding to these concerns, in the fall of 1994 Department staff made efforts to 
compare actual cost records with cost table values. The Department sent out a letter in December of 
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1994 to all eligtble grant recipients alertmg them to the Department’s findings that actual costs were 
less than the amounts reflected in the cost tables and notifying grant recipients that the cost tables 
would be reduced to reflect this information. The Department showed that additional statton records 
confirmed that the earlier cost table rates resulted m overpayments and the Department properly made 
the reviston to the cost table which became effective on February 10, 1995. 

9. While the Department had a reasonable basis for revising cost tables downward, it has 
not shown any reason why the revised cost tables should be applied to West Allis Service, Inc. West 
Allis made its application on September 13, 1994. The cost tables effective on that date, all parties 
agree, are those effective May 1, 1993, and found in Exhibit 15. The Department’s later downward 
reviston of the cost tables were effective more than three months after the Department issued its 
preltminary award, and over five weeks after all of the work at the site had been completed and West 
Allis Servtce re-opened for busmess. Whtle the DNR had not yet made the final payment to West 
Allis, the change reflects a retroactive applicatton of the cost tables reviston under these 
circumstances. The general rule in Wisconsin is that legislation is presumed to be prospecttve unless 
the statutory language clearly reveals by express language or necessary tmplicatton an intent that it 
apply retroactively. Chauuv v. LIRC, 136 Wis. 2d 172, 180, 381 N W.2d 552 (1987) In the 
present case, it IS necessary to construe the provtstons of sec. NR 172.05(3), Wis. Admm. Code to 
determine whether cost table changes were intended to be applied retroactively That subsection reads 
as follows: 

(3) COST TABLE CHANGES. The department may, from time to time, 
revise the cost tables or add new tables to reflect actual cost experience or 
addmom or changes m the stage 2 systems or components which meet the 
requirements of s. NR 420.045. When changes or additions are made, the 
department shall prepare revised tables and an explanatron of the revistons and 
make them avatlable to interested parties at least 45 days prtor to the effective 
date of the new or changed cost tables. 

The plain language of this subsectton does not expressly confer authority on the Department 
to retroacttvely apply changes in cost tables to prior applicants and partial grant recipients such as 
West Allis Service. Nor ts a reduction in the amount of an award after completion of work a 
necessarily Implied authortty under this provtsion. Accordingly, as a matter of law, the earlier cost 
tables, effective at the time of the application, govern payment of the award to West Allis Service. 

10 Frankowski testified that West Allis Service, Inc. relied on the “contract” of the 
origmal award request and purchased a more expensive series of products than it would have were the 
amount of its grant award to have been $6,000.00 less as the Department ulttmately decided in this 
matter. There were numerous provtstons mdicatmg that the original award made was a provtstonal 
estmrate of likely payment of a final award. As it turned out, the Department had made an error in 
its calculation of the grant award. The DNR clearly had authority to correct the amount of thus error 
and reduce the amount of the award accordingly. However, further reduction of the award by means 
of retroactive appltcation was to Mr Frankowski and West Allis Service, Inc. was unreasonable given 
hts reasonable reliance on the origmal gram award in making business dectsiom about which Stage 2 
vapor recovery system to purchase. Accordingly, the proper amount of the award to West Allis 
Service, Inc. should be increased by $4,047 00. 
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DISCUSSION 

The Department has shown that its revtsions to cost tables were reasonable and were based on 
solid evidence. The Department has also established that it was not necessary to promulgate the cost 
tables themselves as administrative code provisions. As DNR counsel notes, the language of sec. 
144,405(5)(c) and (3) states in pertinent part that if the Department promulgates a rule under 
paragraph (e) it shall determine the cost based upon the rule promulgated under paragraph (e) 
Under sub (e), the Department may determine by a rule the usual and customary costs of each item 
for which a grant may be awarded under thts section. The rule shall establish cost tables and shall 
reflect the range of cost resultmg from the differences of costs of construction, labor, equtpment, 
supplies and other relevant factors throughout the state. While the language could be considered to 
require actual promulgation of cost tables as rules, the Department satisfied the statutory language of 
“establish(ing) cost tables” by creating the cost tables and making them available to mterested grant 
rectpients. As Mr. Steidl argues, the statute did not require the admmistrative code to “include cost 
tables but rather to establish cost tables” 

Whtle the Department had good reason to amend the cost tables downward and had legal 
authonty to do so, the retroactive applicatton of the revised cost tables to the grant award of West 
Allis Service, Inc. was fundamentally unfatr. The administrattve code does not authorize retroactive 
application of cost table reductions. NR 172.05(3), Wis. Admin. Code. As Mr. Brelcha argues in 
hts brief, the applicant submitted its application in good faith based upon the status of the program 
and its requirements at the time of the application. West Allis Service, Inc relied upon the award 
grant notification to choose the work to be performed and its attendant costs. The retroactive 
reduction of the payment to the applicant caused detrtmental harm to the applicant by causing the 
applicant to select a more expensive contractor than he would have otherwise. In conclusion, the 
applicant is entttled to receive an additional sum of S4047.00 as part of his grant award. This 
amount reflects the original cost tables established prior to the application of West Allis Service, Inc. 

CONCLUSIONS OF LAW 

1 The Dtvision of Hearings and Appeals has aurhority to hear contested cases and issue 
necessary Orders relating to grant awards for gasoline vapor recovery systems pursuant to sets 
227.43 and 144.405. Stats. 

2. Pursuant to sec. 144 405(4)(e), Stats., the Department shall award a grant to each 
applicant who submits a complete applicatton under par. @) for costs allowable under par (a). The 
amount of the grant may not exceed 95% of the first $25,000 m costs and 90% of the next $15,000 in 
costs incurred by the applicant. If the Department promulgates a rule under par. (e), it shall 
determine the costs based upon the rule promulgated under par. (e). The applicant has submitted a 
complete applicatton and is entttled to a grant as set forth above. The amount of the original award 
exceeded the statutory maximum. The amount of the award as amended in the following Order does 
not exceed these statutory maximums. 

3. Section 144.405(4)(e) reads as follows: 
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The Department may determine by rule the usual and customary costs of each 
item for wtuch a grant may be awarded under this subsection. The rule shall 
establish cost tables and shall reflect the range of costs resultmg from 
differences m costs of construction, labor, equipment, supplies and other 
relevant factors throughout the state. 

The DNR comphed with the statute by promulgating Chapter NR 172, Wis. Admm. Code and 
by establishmg cost tables. 

4. Pursuant to sec. NR 172.03(2), Wis. Admin. Code a “Grant award” means a fully 
executed grant agreement document between the Department and the owner or operator of a retad 
gasoline stanon. 

5. Pursuant to sec. NR 172.06(l), the Department shall award grant funds to eligible 
proJects through a contractual agreement between the department and the eligible apphcant. The 
grant award document 1s a commitment of a certain grant amount by the Department and an 
agreement by the grantee to meet specified grant conditions regarding the mstallation and operanon of 
the vapor recovery system When signed by the Department and the grantee, the grant award 
provides the basis for the payment of grant funds. In its award of grant funding under this chapter, 
the Department may not exceed the funding level currently available to the Department for vapor 
recovery grants. In the event that currently available funding is not sufficient for all eligible prolects 
for wluch the Department has applications pending, grant awards shall be made on the basis of the 
compliance date by which the project shall meet the stage 2 installation requirements. 

6 Pursuant to sec. NR 172.05(2) the Department shall develop a standard table of usual 
and customary unit costs for each type of stage 2 vapor recovery system which meets the 
reqmrements of sec. NR 420 045. The cost tables values shall, to the extent practicable, be based on 
actual stage 2 mstallation cost experience withm the state, as well as cost information from stage 2 
equipment manufacturers and suppliers, the U.S. environmental protection agency studies and 
analyses and other states. 

7 Each vapor recovery system grant is subject to the folIowing conditions: 

(a) The grant award is subject to sec. 144.405, Stats., and this 
chapter. 

0) The grantee comrmts to completion of all project work and 
agrees to pay, from other funds, the cost of all project work which is 
not paid for under the grant. 

w The grantee agrees to comply with all reqmrements of se&. 
NR 420.045 and 425.035 regarding the installation, operation, testing 
and maintenance of vapor recovery systems. 

Cd) The grantee shall obtain any permits or approvals required by 
law to construct, install and operate the vapor recovery system 
covered by this grant 
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(e) The grantee agrees that department representatives wtll have 
access to the project site during the preparation, construction and post- 
construction phases of the project. The grantee further agrees to allow 
department representatives access to any books, documents, plans, 
reports, papers and other records which are pertinent to the project, 
whether these records are maintained by the grantee or its constructor. 

0-J The grantee understands and accepts that the final payment 
under the grant may not be made until the department has determined 
that the vapor recovery system ts operating at a level which meets 
vapor emission standards under sec. NR 420.045. 

Sectton NR 172.06(4), Wis. Admin. Code 

The provistons of sub. (f) above do not apply to the downward revision of the 
award in this matter because the system is operating at required levels. 

8. Legislation is presumed to be prospective unless the statutory language 
clearly reveals by express language or necessary implication an intent that it apply 
retroactively. Chauov v~ LIRC, 136 Wis. 2d 172, 180, 381 N.W.2d 552 (1987). 

9. Sectton NR 172.05(3), Wis. Admm. Code, set forth above, on its face 
does not by express language or necessary implication indicate an intent to be applied 
retroactively. 

ORDER 

WHEREFORE IT IS HEREBY ORDERED that the Department of Natural 
Resources’ Stage 2 Vapor Recovery award made to West Allis Service, Inc. be 
increased in the amount of $4,047.00. 

Dated at Madison, Wtsconsin on April 23, 1996. 

STATE OF WISCONSIN 
DIVISION OF HEARINGS AND APPEALS 
5005 University Avenue, Suite 201 
Madison, Wisconsin 53705 
Telephone: (608) 266-7709 
FAX: (608) 267-2744 

L? LLk+- 
JEFFREY D. BOLDT 

d ADMINISTRATIVE LAW JUDGE 



NOTICE 

Set out below is a list of alternative methods available to 
persons who may desire to obtain review of the attached decision 
of the Administrative Law Judge. This notice is provided to 
insure compliance with sec. 227.48, Stats., and sets out the 
rights of any party to this proceeding to petition for rehearing 
and administrative or judicial review of an adverse decision. 

1. Any party to this proceeding adversely affected by the 
decision attached hereto has the right within twenty (20) days 
after entry of the decision, to petition the secretary of the 
Department of Natural Resources for review of the decision as 
provided by Wisconsin Administrative Code NR 2.20. A petition 
for review under this section is not a prerequisite for judicial 
review under sets. 227.52 and 227.53, Stats. 

2. Any person aggrieved by the attached order may within 
twenty (20) days after service of such order or decision file 
with the Department of Natural Resources a written petition for 
rehearing pursuant to sec. 227.49, Stats. Rehearing may only be 
granted for those reasons set out in sec. 227.49(3), Stats. A 
petition under this section is not a prerequisite for judicial 
review under sets. 227.52 and 227.53, Stats. 

3. Any person aggrieved by the attached decision which 
adversely affects the substantial interests of such person by 
action or inaction, affirmative or negative in form is entitled 
to judicial review by filing a petition therefor in accordance 
with the provisions of sec. 227.52 and 227.53, Stats. Said 
petition must be filed within thirty (30) days after service of 
the agency decision sought to be reviewed. If a rehearing is 
requested as noted in paragraph (2) above, any party seeking 
judicial review shall serve and file a petition for review within 
thirty (30) days after service of the order disposing of the 
rehearing application or within thirty (30) days after final 
disposition by operation of law. Since the decision of the 
Administrative Law Judge in the attached order is by law a 
decision of the Department of Natural Resources, any petition for 
judicial review shall name the Department of Natural Resources as 
the respondent. Persons desiring to file for judicial review are 
advised to closely examine all provisions of sets. 227.52 and 
227.53, Stats., to insure strict compliance with all its 
requirements. 


